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EXECUTIVE SUMMARY

The Kurdish Human Rights Project (KHRP) organized a fact-finding mission to the
Kurdish region of Turkey from 1 to 7 May 2009 to gather information on the human
rights situation there, with a particular focus on impunity of state officials, women’s
access to justice and restrictions on the work of human rights defenders. The mis-
sion interviewed local MPs, mayors, human rights activists, lawyers and journalists
in the provinces of Sirnak, Siirt, Mardin, Batman and Diyarbakir in order to assess
developments in these areas in recent months.

Broadly speaking, the human rights situation in the Kurdish region of Turkey re-
mains profoundly troubling. This fact was underlined in the aftermath of the lo-
cal elections in March 2009, with the detention or investigation of hundreds of
pro-Kurdish politicians and activists. It is also borne out by statistics prepared by
KHRP’s partner organisation [nsan Haklar: Dernegi (Human Rights Association of
Turkey, IHD), which in the course of 2008 in the province of Siirt alone, recorded
77 reported cases of torture and ill-treatment and more than 380 instances of viola-
tions of the right to freedom of expression.! In addition to ongoing human rights
violations such as these, the Turkish authorities have also continued to fail in their
responsibility to effectively address the widespread abuses of the recent past. This
issue was again brought to the fore in the first half of 2009 by excavations of wells
alleged to contain the remains of some of the many who ‘disappeared’ at the height
of the conflict in the region in the 1990s.

The mission noted that state officials accused of human rights violations in the
Kurdish region of Turkey continue to hide behind a consistent practice of impunity.
As one interviewee put it, it is the interests of the state, rather than the interests of
justice, that are considered paramount.? According to the information gathered by
the mission, officials suspected of involvement in human rights violations are fre-
quently not prosecuted, and when prosecutions do go ahead they often receive rela-
tively lenient treatment. Citizens who suffer human rights violations at the hands of
state agents are thus discouraged from filing complaints, believing with good reason
that their allegations will not be taken seriously. This reluctance to file complaints is
further consolidated by a regular practice amongst state officials of filing counter-

1 FFM interview with Vetha Aydin, IHD Siirt branch, 5 May 2009, Siirt.
2 FFM interview with Nusirevan El¢i, Head of $irnak Bar Association, 2 May 2009, Cizre.
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claims against individuals who accuse them of human rights violations, resulting in
the victims themselves facing investigation and prosecution.

With regard to women’s access to justice, the mission learned that women who are
the victim of crimes, including widespread domestic violence, continue to face an
array of obstacles that hinder their ability to make use of the legal remedies that are
theoretically available to them. Matters of deep concern to the mission in this re-
gard include language barriers, a lack of awareness amongst women of their rights,
severe failings in the provision of legal aid and medical examinations, and the rou-
tine failure of officials to take complaints by women seriously and to implement leg-
islation intended to afford them protection. Many of the same obstacles also stand
in the way of justice for women in the Kurdish region who are themselves accused
of crimes.

In relation to the situation of human rights defenders in the Kurdish region of Tur-
key, the mission found that these individuals continue to face routine harassment
and obstruction of their work. Whilst the situation has improved since the bleak
days of the 1990s, when human rights activists were frequently killed or ‘disap-
peared, the mission was informed by all of the human rights defenders with whom
it met that they now face bureaucratic obstruction and continual ‘legal harassment’
including malicious prosecutions, often grounded in allegations that their activities
constitute support for terrorism. They also face imprisonment under anti-terror
legislation, often resulting in ill-treatment at the hands of state actors protected by
the culture of impunity in which they operate.

This report begins by placing the human rights situation in the Kurdish region of
Turkey in its wider geopolitical context, with a brief history of the conflict that has
blighted the lives of the local population in recent years and the harsh measures
that have been imposed by the authorities. The next section sets out the domestic
and international legal frameworks relevant to Turkey’s responsibility to protect the
human rights of its citizens. The report goes on to tackle the three main areas of
concern explored by the mission, before concluding with a series of recommenda-
tions directed towards the Turkish authorities and the European Union outlining
steps that ought to be taken in order to improve the human rights situation in the
Kurdish regions of the country.

14
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|. GEOPOLITICAL BACKGROUND

Since the inception of the modern republican state in Turkey in 1923, following the
downfall of the Ottoman Empire, the country’s religious, linguistic, ethnic and cul-
tural minorities have been systematically marginalised and suppressed.’ Under the
leadership of Mustafa Kemal Atatiirk, the state instigated a lengthy process of re-
form designed to move Turkey away from its previous Arabised Ottoman identity’
towards a new ‘Turkish Nationalism’* The Kemalists advocated a unified Turkish
state based on one people and one language, in an attempt to convert an ethni-
cally heterogeneous population into a homogenous body of Turkish citizens.’ This
process involved the suppression of the religious identity and cultural expression
of non-Turkish people within Turkey, particularly the Kurds, the country’s larg-
est non-Turkish minority who were a majority in the south-east. At the heart of
Atatilirk’s project was the dissolution of this cohesive community. This led to a cam-
paign of mass exile and village destruction in the Kurdish region, which continued
until 1946.°

Amid ongoing widespread and systematic oppression of the Kurdish people by
Turkish security forces, the Partiya Karkerén Kurdistan (Kurdistan Workers’ Party,
PKK) emerged in the 1970s, an era ravaged by political instability and turmoil.
From 1984 until 1999, the state and the PKK fought a brutal armed conflict which
claimed tens of thousands of lives.

In addition, following a military coup in 1980 thousands of people were taken into
custody by the security forces under martial law. From 1984 to 1987, martial law
was gradually replaced by a State of Emergency, confined initially to the provinc-
es of Bingol, Diyarbakur, Elazig, Hakkari, Mardin, Siirt, Tunceli and Van but later
extended to include Batman, $irnak, Adiyaman, Bitlis and Mus. KHRP’s body of

3 See generally David McDowall, The Kurds: A Nation Denied (Minority Rights Publications, Lon-
don, 1992).

4 Edip Yiiksel, ‘Cannibal Democracies, Theocratic Secularism: The Turkish Version; 7 Cardozo Jour-
nal of International and Comparative Law, 423 (Winter 1999), 448. Ataturk’s famous slogan, ‘Ne mutlu
Turkem diyene’ (Happy is he who can call himself a Turk), comes from this period.

5  See Kerim Yildiz, The Kurds in Turkey: EU Accession and Human Rights (Pluto Press, London,
2005), 50. Yildiz particularly notes the importance in Turkey of the ‘homogenous and secular Turkish
identity, and her elevation of the idea of the state’

6 David McDowell, The Destruction of Villages in South East Turkey: A Report by Medico Interna-
tional and the Kurdish Human Rights Project, (London, June 1996), 3.
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work has documented how under the State of Emergency, a regional governor ex-
ercised quasi-martial law powers, which included restrictions on the press and vil-
lage evacuations.” In November 1984, the Interior Minister himself declared that in
the first ten months of that year alone, 26,295 people had been arrested for alleged
‘terrorist activities’® Allegations of torture and extrajudicial killings were rife dur-
ing this period. In 1985 the government also established the controversial village
guard system, which is alleged to have been widely implicated in criminal activities
and human rights violations. Initially launched in 22 provinces, the scheme was
extended to a total of 35 provinces in 1993 with the introduction of the ‘voluntary
village guard’ system.’

The conflict in the Kurdish region of Turkey waned in September 1999 when the
PKK declared a unilateral ceasefire following the arrest of the organisation’s leader
in February of that year. According to Turkish government figures, by the end of the
conflict 353,000 people had been displaced from their homes. International observ-
ers and Turkish non-governmental organisations (NGOs) estimate that the total
number may be as high as 1 to 4.5 million.

Since that time, violence and repression of identity remained an everyday feature
in the Kurdish regions, and within a few years the PKK had resumed its offensive
with attacks on police, government workers and the military. The reason cited by
the PKK for this renewed violence was that the government had not taken sufficient
steps to improve the freedoms and rights of the Kurdish people.'’ Clashes between
the PKK and the Turkish security forces have continued, increasing significantly
over the past two years. In response to escalating tensions, the Turkish authorities
declared the imposition of a High Security Zone in the south-eastern provinces of
Siirt, $irnak, and Hakkari, in June 2007."

As a result, the level of violence against Kurds, including children, human rights
activists and politicians, has increased. Members of the pro-Kurdish Demokratik
Toplum Partisi (Democratic Society Party, DTP) in particular have been targeted
with arbitrary arrest and detention after local elections on 29 March 2009. Police
operations started against DTP members in 13 provinces on 14 April 2009. At the

7 United States Department of State, ‘Country Reports on Human Rights Practices: Turkey’, 2001,
available at http://www.state.gov/g/drl/rls/hrrpt/2000/eur/844.htm (last accessed 5 August 2009).

8 Info-Turk Bulletin, ‘State Terror, November 1984, 7. Available at http://www.info-turk.be/97E.pdf
(last accessed 5 August 2009).

9  Bianet, ‘Nomad Guard of Doganli Camp;, 29 December 2004, available at http://bianet.org/bianet/
english/51686-nomad-guards-of-doganli-camp (last accessed 3 August 2009).

10 BBC online, ‘Kurdish rebels abandon truce, 2 September 2003, available at http://news.bbc.
co.uk/1/hi/world/europe/3200907.stm (last accessed 4 August 2009).

11 KHRP FFM Report, Return to a State of Emergency? Protecting Human Rights in South-East Turkey,
(KHRP, London, 2008), 18.
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time of writing, more than 500 DTP members - including vice presidents, board
members, former mayors and active members of the party’s women council and
youth council - have been taken into police custody. According to what has been
reported to KHRP, they were not told of what they were being accused. A total of
267 of them were formally detained on the order of a judge.'> Representatives of
the DTP with whom the mission met expressed their grave concern about the mass
arrests of members of the party. They also noted that they believed the operations
would destroy hopes for finding a democratic and peaceful solution to the Kurdish
question. The moves against DTP members were perceived as part of a revenge op-
eration on behalf of the Adalet ve Kalkinma Partisi (Justice and Development Party,
AKP) government following the success of the party in local elections in Turkey in
late March 2009, in which it almost doubled its number of municipalities (from 56
to 98).13

Throughout the period since major hostilities officially ended, the village guard sys-
tem has remained in place, with 57,601 village guards still on duty in 2006 accord-
ing to official figures.™* In response to a written inquiry by MP Mesut Deger in 2003,
the then Interior Minister Abdulkadir Aksu stated that 4,804 village guards were
involved in criminal activities and they were the target of over 5,200 criminal inves-
tigations.'® A recent report released by the IHD cites 1,591 separate human rights
violations perpetrated by village guards between January 1992 and March 2009,
including forced evacuations, burning of villages and forests, kidnappings, rapes,
disappearances, summary executions, torture, arbitrary arrest and forced suicides.'
The village guard system has also been identified as one of the main obstacles pre-
venting displaced villagers from safely returning to their homes.'” On 4 May 2009,
as the mission carried out its research in Turkey, the controversy surrounding the
system was again pushed to the top of the agenda when village guards killed 44
people in the village of Bilge (known as Zanqurt in Kurdish), in Mardin province for
reasons that have yet to become entirely clear at the time of writing.

12 Bianet, ‘Bes ilde 19 DTP’li gézaltinda;, 23 June 2009, available at http://bianet.org/bianet/ifade-
ozgurlugu/115304-bes-ilde-19-dtpli-gozaltinda (last accessed 21 July 2009).

13 FFM interview with Selim Sadak, Mayor of Siirt, 5 May 2009, Siirt.
14 Commission of European Communities, Turkey 2005 Progress Report, 9 November 2005, avail-

able at http://ec.europa.eu/enlargement/archives/pdf/key_documents/2005/package/sec_1426_final_
progress_report_tr_en.pdf, (last accessed 3 August 2009).

15  Batman Petrol, ‘Koruculuk Sistemi ve Turkiye, 1 August 2006, available at http://www.petrolgaze-
tesi.com/Default.Asp?Action=Haberler&HID=1405&Haberler=Detay, (last accessed 3 August 2009).

16  IHD, ‘Special Report on the Human Rights Violations Perpetuated by Village Guards between
January 1990 and March 2009, 8 May 2009, available at http://ihd.org.tr/images/pdf/ocak_1990_mart_
2009_koy_koruculari_ozel_raporu.pdf (last accessed 3 August 2009).

17 Commission of European Communities, 2004 Regular Report on Turkey’s Progress Towards Acces-
sion, 6 October 2004, available at http://ec.europa.eu/enlargement/archives/pdf/key_documents/2004/
rr_tr_2004_en.pdf, (last accessed 3 August 2009).
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Il. LEGAL FRAMEWORK

1. Domestic Law

The current Turkish constitution, which was ratified in 1982, has since then been
subject to widespread criticism for restricting cultural and political freedoms, in-
cluding denying the fundamental rights of Turkey’s ethnic, religious and other mi-
norities.” Such criticism frequently makes particular reference to the Kurds, who
make up approximately 23 per cent of Turkey’s population. The constitution was
designed in conformity with the official policy of the state and does not provide for
the recognition of minorities, be they ethnic minorities or otherwise, with the ex-
ception of a few religious minorities."”” A general provision under Article 10 guaran-
tees the equality of all citizens before law and prohibits any discrimination based on
‘language, race, colour, sex, political opinion, philosophical conviction or religious
beliefs. However, the constitution also includes a concept of citizenship based on
Turkishness and, under Article 66, every citizen is referred to as a Turk regardless
of his/her ethnic, linguistic or cultural origins.?

Beyond the constitution, current Turkish legislation includes numerous provisions
that serve to entrench impunity for state officials, facilitate harassment of human
rights defenders and obstruction of their work, and stand in the way of women’s
access to justice.

One major concern, particularly relevant to disruption of the activities of human
rights defenders, is the extent to which the legislative framework in Turkey allows
for violations of freedom of expression, despite the fact that Article 26 of the con-
stitution theoretically enshrines this important right. Perhaps the best known ex-
amples is Article 301 of the Turkish Penal Code, which criminalises denigration

18  See, for example, Esin Oriicii, “The Turkish Constitution Revamped?} 8.2 European Public Law
(2002), 201-218 and 201-202. Oriicii notes that the amendments made to the 1982 Constitution can be
seen as merely ‘paying lip service to the demands of the European Union’

19 Turkish official policy on minorities is based on the Lausanne Treaty signed on 24 July 1923,
which provides protection only for non-Muslim minorities. Turkey has always recognized Armenian
Orthodox Christians, Greek Orthodox Christians and Jews as minorities, although there are other
non-Muslim groups in Turkey such as Protestants, Catholics and Syriac Orthodox Christians which are
not recognized.

20  Article 66 of the Turkish Constitution states that ‘Everyone bound to the Turkish state through
the bond of citizenship is a Turk’

19
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of the Turkish nation, the Republic of Turkey or the Grand National Assembly.*!
Article 301 is often employed to restrict legitimate criticism of the state and its
representatives, something which is vital for the proper functioning of democratic
governance. Other provisions in the Penal Code which are often used to repress the
expression of non-violent views and prosecute human rights defenders, journalists,
lawyers and politicians for their declarations, statements and remarks on the Kurd-
ish issue include Articles 215 (praising crime and criminals), 216 (inciting enmity
or hatred among the population), 217 (provoking people to disobey the law), 220/6
(committing crime on behalf of an organisation without being a member of the
organisation) and 220/8 (propaganda on behalf of an illegal organization and its
objectives). As KHRP, Amnesty International and others have noted in past reports,
there has been an escalation in reports of harassment, arbitrary detention and crim-
inalization of political activists and human rights defenders in recent years, despite
supposed improvements engendered by the EU accession process.?

In addition to the Turkish Penal Code, other laws that allow for arbitrary restric-
tions on the legitimate exercise of freedom of expression include an amended Anti-
Terror Law introduced in 2006,” the Law Concerning Crimes Committed Against
Atatiirk (no. 5816) and the Law on Meetings and Demonstrations (No. 2911). For
example, Article 7/2 of the Anti-Terror Law provides for harsh prison sentences
for the dissemination of ‘terrorist propaganda, regardless of whether or not this
includes advocating violence. This and other provisions of the Anti-Terror Law are
all the more alarming in light of Article 1 of the same law, which gives an extremely
wide definition of terrorism which potentially criminalizes non-violent activities
such as legitimately criticizing the state. The vague definition mainly defines terror-
ism according to its purpose or aims, rather than with reference to specific criminal
acts.*

While Article 10 of the European Convention on Human Rights (ECHR) makes
it clear that the right to free expression is not absolute, and that states may impose

21  The Article was amended in April 2008, with the amended version coming into force on 8 May
2008. Before the amendment the article criminalized publicly insulting “Turkishness, the Republic or
the Grand National Assembly of Turkey. The term “Turkishness’ was widely criticised because of its
ethnic connotations and vagueness. As a result of the recent amendments, the terms “Turkishness’ and
"Republic, were changed to *Turkish Nation’ and "Republic of Turkey’ The amended article makes it
necessary to obtain permission from the Minister of Justice for the commencement of investigations in
relation to crimes committed under Article 301.

22 KHRP FFM Report, Reform and Regression, Freedom of the Media in Turkey, (KHRP, London,
July 2007).

23 For more information on Turkish anti-terror legislation see KHRP Briefing Paper, Turkey’s Anti-
Terror Laws: Threatening the Protection of Human Rights, (KHRP, London, September 2008).

24 Ibid., 12; See also, Resmi Gazete, ‘Terorle Miicadele Kanunu) 12 April 1991, available at http://
www.mevzuat.adalet.gov.tr/html/809.html (last accessed 22 June 2009).
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limits in this regard, Turkish legislation goes far beyond what is permissible. The
jurisprudence of the European Court of Human Rights (ECtHR) has made it clear
that such restrictions must be ‘prescribed by law’ and that legal provisions ‘must be
adequately accessible’ and ‘should be formulated with sufficient precision to enable
the citizen to regulate his conduct. Furthermore the restrictions must be necessary
in democratic society and must be proportionate to the aims pursued.” Thus, the
interference has to correspond to a pressing social need and be proportionate to a
legitimate aim, such as preservation of national security and territorial integrity,
prevention of crime or disorder or protection of public health or morals. In the
case of Ozgur Giindem v. Turkey, the ECtHR stated that expression can only be
limited where it incites or advocates the use of violence. There is thus a clear need
for amendments to legislation such as Article 220/8 of the Turkish Penal Code and
Article 7/2 of the Anti-Terror Law, which obviously violate the principles of ‘pro-
portionality, ‘predictability’ and ‘prescription by law’, in order to bring them into
line with the jurisprudence of the ECtHR and international standards.

In addition to its impact on freedom of expression, the amended Anti-Terror Law
also paves the way for abuses such as excessive use of force and torture and ill-treat-
ment in custody. Article 10 of this law, for example, seriously undermines protec-
tions against torture and ill-treatment by restricting access to legal counsel for the
first 24 hours for those detained for terror offences, while Article 2 paves the way for
disproportionate use of force by state officials. The latter Article states that ‘During
operations to be carried out against terrorist organizations, if the “surrender” order
is not obeyed and there is an attempt to resort to guns, law enforcement officers
shall be authorized to use their guns without any hesitation against the target to
an extent and amount sufficient to render the danger ineffective’* A nearly identi-
cal provision in Turkish law was previously repealed in 1999 after a Constitutional
Court ruling finding it unconstitutional and a threat to the right to life.””

The newly amended Anti-Terror legislation also poses a serious threat to children’s
rights. Article 9 of the amended Anti-Terror Law allows for children between 15
and 18 years of age to be tried as adults in High Criminal Courts set up specifically

25  KHRP case, ECtHR, Appl. No.23144/93, Ozgiir Giindem v. Turkey, judgment of 16 March 2000.
26 KHRP Briefing Paper, Turkey’s Anti-Terror Laws: Threatening the Protection of Human Rights, fn.
23 above, 9-10.

27  Principal no. 1996/68, Decision No. 1999/1, 6 January 1999. See also Altiparmak Ozlem, Yilmaz
Sibel, Ulusoy Orgun, ‘Terérle Miicadele Kanununda Degisiklik Yapilmasina Dair Kanun Tasarist
Hakkinda Degerlendirme Raporu, available at http://www.rightsagenda.org/attachments/197_tmk_
degerlendirmesi.doc (last accessed 22/06/2009).
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to handle terrorism-related cases.?® In reply to a motion raised in early 2009 by MP
Selahattin Demirtas, the then Minister of Justice Mehmet Ali Sahin revealed that
724 children had been accused of terror charges in 2006 and 2007. Of these, 319
were tried in courts in Diyarbakir. During the same period, another 422 children
who had organised and attended protests were tried under Article 220 of the Turk-
ish Penal Code, which criminalises ‘organising to commit crime’. Yet another 413
children were accused of ‘membership of armed organizations, as defined in Article
314 of the Penal Code: their accusations were similarly connected to their alleged
participation in demonstrations.”

In addition to the above figures, following street protests in the provinces of
Diyarbakur, Sirnak, Cizre, Batman and Adana in 2008, hundreds of Kurdish chil-
dren were arrested, detained and tried for terrorism related offences.’*® They have
been charged with crimes that carry possible sentences of more than 20 years. For
example, children throwing stones at law enforcement officers during protests have
been charged with ‘committing a crime on behalf of a terrorist organization without
holding membership of that organization’ under Article 220/6 of the Turkish Penal
Code and with ‘making propaganda for a terrorist organization’ under Article 7/2
of the Anti-Terror Law.

Local media report that in Adana alone, between June 2008 and late May 2009, 198
children between the ages of 13 and 17 were in prison.*! Following street protests
in February 2007, 84 children were reportedly sentenced to a total 382 years and 11
months’ imprisonment for making propaganda on behalf of a terrorist organiza-
tion.*? Some of these children have been remanded in custody for up to one year
pending trial, being thus deprived of their right to education.

Further concerns from the point of view of excessive use of force and impunity of
state officials arose with amendments introduced to the Law on the Powers and

28  These courts were set up to replace post-coup State Security Courts in duty and jurisdiction.
For a case study of anti-terror proceedings against children before High Criminal Courts, see KHRP
TO Report, A Children’s Choir Face Terrorism Charges: Juveniles in the Turkish Justice System, (KHRP,
London, 2008).

29  Bianet, Act Now, Cease Trying Children with Terror Changes, 10 March 2009, available at
http://bianet.org/english/kategori/english/113053/act-now-cease-trying-children-with-terror-charges
(last accessed 23 March 2009).

30 Bianet, AKP and CHP Promise Change in Terrorism Law for Children; 19 February 2009, avail-
able at http://bianet.org/english/kategori/english/112659/akp-and-chp-promise-change-in-terrorism-
law-for-children (last accessed 28 June 2009).

31 Kurdistan Commentary, ‘Anti-terrorism laws in Turkey, 31 May 2009, available at http://kurdis-
tancommentary.wordpress.com/2009/05/31/anti-terrorism-laws-in-turkey/ (last accessed 29 June
2009).

32 IFEX, Kurdish human rights activist on trial after criticising arrest of children, 22 June 2009,
available at http://www.ifex.org/turkey/2009/06/22/ethem_acikalin_trial/(last accessed 29 June 2009).
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Duties of the Police by Law No. 5681, which came into effect in June 2007.%* The
amended legislation increased the powers available to police officers, including
granting them the right to shoot fleeing suspects if a warning to stop is disobeyed.*
The amended law also allows police to stop suspects or vehicles if they have reason
to believe that doing so would prevent a crime.” It further permits body searches
and searches of people’s personal belongings without a court order — merely on the
basis of the authorization of a local authority - if police believe a delay would ham-
per their work.* Fingerprinting by police has become mandatory when someone
applies for an identification card, driver’s license or passport.”

According to a report by the Tiirkiye insan Haklar: Vakfi (Human Rights Founda-
tion of Turkey, TIHV), this increase in police powers resulted in a sharp rise in cases
of police violence against people from all sectors society. TTHV states that 53 people
have been killed by police officers since June 2007, when the Law was amended. Of
these, 40 were reportedly killed when police opened fire in response to an alleged
failure to heed a warning to stop, during interventions in demonstrations or raids
on homes. A further 53 people were injured in other similar cases. The report also
relays a total of 416 cases of alleged torture in the same period.*®

2. EU Reforms

In December 1999 the Helsinki European Council granted Turkey the status of
‘candidate country’ and accession negotiations were opened in October 2005. The
Copenhagen criteria, which define whether a country is eligible to join the Euro-
pean Union, require EU applicant states to provide for the stability of institutions
guaranteeing democracy, for the rule of law, for human rights and for respect for
and protection of minorities.”

The prospect of EU accession thus provided an incentive for Turkey to reform its
political and legal system. Since 2001, the Turkish government has passed several
legal reforms within the framework of harmonization packages, including consti-

33 Law No. 5681 came into effect on 2 June 2007, available at http://www.mevzuat.adalet.gov.
tr/html/569.html (last accessed 22 June 2009).

34  Article 16 of the Law on the Powers and Duties of the Police.
35  Article 4/A of the Law on the Powers and Duties of the Police.
36 Article 9 of the Law on the Powers and Duties of the Police.
37  Article 5 of the Law on the Powers and Duties of the Police.

38  Bianet, Report: 53 people killed by Police in two years, 17 June 2009, available at http://bianet.
org/english/health/115284-report-53-people-killed-by-police-in-two-years (last accessed 22 June 2009).

39  European Council, Conclusions of the Presidency, Copenhagen, 21-22 June 1993, SN180/1/93,
Rev 1, 13.
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tutional reforms (2001 and 2004),* the adoption of a new Civil Code (November
2001), Criminal Code (2004),* and Criminal Procedure Code (2004),? and nine
further sets of reform packages. The new Civil Code introduced improvements in
individual rights such as freedom of association and assembly, gender equality and
protection for children. The death penalty was abolished and permissible deten-
tion periods were shortened. The ruling AKP has also declared a “zero tolerance’
policy with regard to torture and legal regulations relevant to such abuses have been
tightened. This included abolishing incommunicado detention, improving the rules
for pre-trial detention, access to a lawyer and medical examinations, and increas-
ing punishments for the perpetrators of torture.* In the same period, regulations
limiting freedom of expression were eased to some extent. In 2004, the functions
and composition of the National Security Council were changed to increase civil-
ian control over the military, the State of Emergency that had been in place in the
south-east for 15 years was ostensibly lifted completely in 2002, and State Security
Courts were abolished in 2004.

However, despite these positive developments, many critical concerns remain in
relation to human rights, including minority rights. As has been mentioned, in June
2007, in the context of unrest on the Iraqi border, the provinces of Sirnak, Hakkari
and Siirt were declared part of a High Security Zone. The imposition of extraordi-
nary security measures has resulted in a deterioration in the human rights situation
in the region, and has had a particularly negative impact on freedom of expression
and freedom of association.*

The European Commission has noted a need for further amendments of Turkish
legislation, including in relation to torture, freedom of expression and association,
children’s rights, political representation of minorities, and cultural and linguistic
rights.*® A particular cause for concern is the fact that some of the key advances
that have been made have then been undermined by subsequent changes to the law,
such as the amendments to anti-terror legislation which effectively introduced a
two-tier system within which improvements in procedural safeguards are denied to
those detained for alleged security-related offences.

40  The most extensive amendments came in October 2001 when Law No. 4709 introduced amend-
ments to the Preamble and thirty-four provisions of the 1982 constitution.

41  Entered into force on 1 June 2005.

42  Entered into force on 1 June 2005.

43 European Commission, 2004 Regular Report on Turkey’s Progress Towards Accession, fn. 17 above.
44 KHRP FFM Report, Return to a State of Emergency?, fn. 11 above, 15.

45  The European Commission highlights that ‘As regards fundamental rights, there has been

some legislative progress, but vigorous further efforts need to be made to ensure full respect of the
fundamental rights guaranteed by the ECHR and the case law of the ECtHR? See European Commis-
sion, Communication from the Commission to the European Parliament and Council - Enlargement
Strategy and Main Challenges 2008-2009; 5 November 2008, 71.
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3. International Law

As part of efforts to bring domestic laws into line with European norms in the con-
text of moves towards EU accession, in 2004 Turkey signed the First Optional Pro-
tocol to the International Covenant on Civil and Political Rights (ICCPR), which
was subsequently ratified in November 2006 and entered into force in February
2007. As a signatory t