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The Kurdish Human Rights Project

The Kurdish Human Rights Project (KHRP) is an independent, non-political, non-governmental
human rights organisation founded and based in London, England. KHRP is a registered charity
and is committed to the promotion and protection of the human rights of all persons living
within the Kurdish regions, irrespective of race, religion, sex, political persuasion or other belief
or opinion. Its supporters include both Kurdish and non-Kurdish people.

AIMS

« To promote awareness of the situation of the Kurds in Iran, Iraq, Syria, Turkey and elsewhere;
« To bring an end to the violation of the rights of the Kurds in these countries;
« To promote the protection of human rights of Kurdish people everywhere.

METHODS

« Monitoring legislation and its application;

« Conducting investigations and producing reports on the human rights situation of Kurds in Iran,
Iraq, Syria, Turkey, and in the countries of the former Soviet Union by, amongst other methods,
sending trial observers and engaging in fact-finding missions;

« Using such reports to promote awareness of the plight of the Kurds on the part of committees
established under human rights treaties to monitor compliance of states;

« Using such reports to promote awareness of the plight of the Kurds on the part of the European
Parliament, the Parliamentary Assembly of the Council of Europe, national parliamentary bodies
and inter-governmental organisations including the United Nations;

« Liaison with other independent human rights organisations working in the same field and co-
operating with lawyers, journalists and others concerned with human rights;

« Assisting individuals with their applications before the European Court of Human Rights;

« Offering assistance to indigenous human rights groups and lawyers in the form of advice and
training seminars on international human rights mechanisms.
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KHRP observes acquittal of publisher accused of
disseminating separatist propaganda

On 13 February 2008 a KHRP mission observed the trial and acquittal of
publisher Mr Ahmet Onal, who stood accused of showing demonstrable support
for an ’armed terror organisation;, in the 2005 publication of The Diaspora Kurds
by Hejare Samil.

During proceedings at Istanbul Heavy Criminal Court (No. 11), Mr Onal’s
lawyers relied on his right to free expression as enshrined in Article 10 of the
European Convention on Human Rights. It was asserted that Mr Onal’s rights as
a publisher encompassed the right to “receive and impart information and ideas
without interference by public authority”

While the trial judge expressed “concern” about the publication during the
hearing, in his judgment he concluded that the book consisted of wide-ranging
research which contained no intent to propagandise. Mr Onal was acquitted of
the charge and awarded 1100 New Turkish Lira in state compensation.

As the head of Peri Publishing, which has released some 270 titles, Mr Onal
has already served two prison terms in relation to similar charges. Mr Onal and
his supporters strongly felt that the presence of international observers in this
instance, in the form of the KHRP mission, encouraged the judge to uphold the
defendant’s right to freedom of expression.

The prosecution has appealed the Istanbul Heavy Criminal Court decision to the
Court of Cassation.

Collective agreement with workers union increases
gender awareness among Turkey’s labour movement

An important agreement reflecting the increased gender awareness amongst
the labour movement and women in Turkey has been signed. The innovative
collective agreement between the municipality of Bostanici (a south-eastern
province of Van) and the Genel-Is trade union for general service workers
stipulates that workers who have been violent at home may be dismissed.
Initially, offending workers will be sent to a disciplinary board. The board may
decide to give the worker’s wage to the spouse and if the violence persists the
worker may be dismissed. In addition the agreement confirms that workers
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who take a second wife will be dismissed. Finally, the agreement stipulates that
workers will receive an increase in their wages, one day off for all workers on
1 May, International Labour day, and one day off for all female workers on 8
March, International Women’s day.

The Virangehir municipality in Sanlurfa agreed a similar contract earlier in
2008. Giilcihan Simsek of the Democratic Society Party confirmed plans to
incorporate these types of practices in all the municipalities where the party is
in power. Furthermore, Simsek highlighted additional work aimed at solving
issues faced by women in the municipality, including, a Women’s Solidarity and
Washing House, education for women projects and psychological support for
women. This work aims to address some of the issues caused by the increased
rural migration to the area, in particular, women whose first language is not
Turkish who face issues trying to access basic services.

Istanbul fourteenth Heavy Penal Court holds hearings in
Hrant Dink murder case

The third and fourth hearings in the case of those suspected of Hrant DinK’s
murder were held in February 2008, on the 11th and 25th respectively, at the
Istanbul 14th Heavy Penal Court. The proceedings were not open to the press
because it is claimed that Ogun Samast, the man suspected of carrying out the
murder, was under age at the time.

The proceedings were recorded at the request of Dink’s family’s lawyers, the first
time this has happened in Turkey, but their request for access to a CD of the
recordings, to assist with their preparations for the next hearing, was denied.

At the third hearing the Court was set to hear evidence from Cogkun Igci, a
gendarme informant who had stated in a separate case that he had informed the
gendarmerie in Trabzon of the planned attack on Dink four months before it
took place. However Igci was not present at the hearing and no reason was given
for his absence. Another important witness, Erhan Tuncel, refused to answer any
of the questions of the Dink family’s lawyers, merely repeating “I did everything
they asked me to do™

1 Quoted in Reporters Without Borders, “Third hearing in Dink murder trial increases doubts that
it will identify all those involved, 12th February 2008, available online: http://www.rsf.org/article.
php3?id_article=25697 (accessed 11th April 2008).
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The court has decided not to open a separate investigation into police intelligence
officer Mubhittin Zenit, who is suspected of having had foreknowledge of the
attack.

Joost Lagendijk, member of the European Parliament and head of the EU-
Turkey mixed commission, was present at the trial and expressed annoyance at
its progress, saying “We notice that those within the police and gendarmerie who
were warned about the plan to murder Dink are not in the dock with the other
defendants (...) The government’s promises have not materialised. We are at the
end of our patience?

The fifth hearing in the present case was held on 28 April 2008. The court heard
the testimonies of suspects Irfan Ozkan and Numan Sigman, and an inciter Yasin
Hayal, who expressed his hatred and disgust toward Dink but insisted that he did
not know him before the incident.

Dink’s lawyers have requested the presence of more than 10 witnesses to provide
testimony in the next hearing, to be held on 7 July 2008. One of DinK’s lawyers,
Fethiye Cetin, said the hearing will be open to members of the press since Ogun
Samast will no longer be a minor as of 28 June.

Following its observation of the trial’s opening hearing, and the publication of a
related report in October 2007, KHRP continues to closely monitor the progress
of the Hrant Dink murder case.

Turkey fails to reopen criminal proceedings due to
obstacles in law

On 5 December 2007 the Committee of Ministers of the Council of Europe
adopted and Interim Resolution (CM/ResDH(2007)150) on the execution of the
judgment of the European Court of Human Rights in Hulki Giines v Turkey.

The Committee of Ministers once again strongly urged Turkey to remove the
obstacles to the reopening of certain criminal proceedings so as to allow redress
for the violations of the right to a fair trial found by the European Court of
Human Rights in the case of Hulki Giines.

2 Joost Lagendijk, speaking after the hearing, quoted in Reporters Without Borders, ‘Third hearing
in Dink murder trial increases doubts that it will identify all those involved, 12th February 2008,
available online: http://www.rsf.org/article.php3?id_article=25697 (accessed 11th April 2008).
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In that case, the Court found violations of the applicants right to a fair trial
(Articles 6(1) and 6(3)(d) of the Convention) before the Diyarbakir State Security
Court. As a result of the unfair proceedings, he was sentenced to death, which
was subsequently commuted to life imprisonment.

The Committee of Ministers noted that, despite the adoption of Article 90 of
the Turkish Constitution, the Code of Criminal Procedure still excludes the
reopening of the criminal proceedings in this case as in numerous other cases
pending before the Committee for supervision of execution, as it only provides
reopening of proceedings in respect of Court judgments which became final
before 4 February 2003 or those rendered in applications lodged with the Court
after 4 February 2003.

This is the third Interim Resolution adopted by the Committee of Ministers
since the Court’s judgment became final in September 2003. The Committee of
Ministers stated that they deeply deplored the fact that no measures have yet
been taken by the Turkish authorities to grant the applicant adequate redress for
the violations found.

Turkey issues hefty sentence in Avsar murder case

On 20 March 2008, the Diyarbakir Heavy Criminal Court Number 3 sentenced
Giiltekin Siit¢ii, a former member of the Turkish security forces, to 30 years
imprisonment for his involvement in the killing of Mehmet Serif Avsar in
Diyarbakir, south-east Turkey in 1994.

This decision may be seen as an indication of Turkey’s new willingness to hold
members of its security forces accountable for their violations of Turkish law.
However, there is concern that the Court decided not to remand Siit¢ii in custody
until his sentence is ratified by the High Court of Appeal. Prior to his arrest in
October 2006, Siitgii had spent several years in hiding, thus showing himself to
be a serious flight risk. Now that he has been sentenced, it is highly likely that he
will once again disappear and evade justice.

Mehmet Serif Avsar was taken into custody by several armed policemen on 22
April 1994 in Diyarbakir and was later found dead. In a KHRP-assisted case
(Avsar v. Turkey (25657/94, judgement dated 10 July 2001)), the European Court
of Human Rights found Turkey responsible for his death, in violation of Article
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2 of the European Convention on Human Rights, as well as Article 13 based on
its failure to adequately investigate the killing.

Moves made in Turkey to lift strict ban on Muslim
headscarf

On 9 February 2008 the Turkish parliament approved two constitutional
amendments to ease a ban on students wearing the Muslim headscarf in
university campuses. A huge majority voted in favour of the amendments which
proposed to insert paragraphs into the constitution confirming the right to
higher education and equal treatment by state institutions.

However, since these constitutional changes it has been reported that some
universities have denied access to students wearing headscarves. In addition,
the main opposition party, The Republican People’s Party (CHP), has challenged
the amendments at the Constitutional Court on the basis that the reforms are
contrary to the principle of secularism.

In addition to this, on 31 March 2008 the Turkish Constitutional Court
unanimously agreed to hear a case against the governing Justice and Development
Party (AKP). The Chief Prosecutor of the Court of Appeals filed the indictment
against the AKP for alleged anti-secular activities. The Prosecutor referred to
the AKP’s recent constitutional amendments to ease the ban on students wearing
the Muslim headscarf as an example of the party’s efforts to subvert the secular
constitution. If the case is successful it may result in the closure of the party.

Kosovo parliament declares independence from Serbia
On 17 February 2008 Kosovo’s parliament declared independence from Serbia.

Kosovo’s ethnic Albanian majority celebrated the move whilst there were
increasing tensions amongst the ethnic Serbian minority in Northern Kosovo.
Kosovo's declaration of independence has been rejected by Serbia and its ally
Russia. However, a majority of EU member states and the United States have
recognised the new state. In his refusal to recognise Kosovo's independence, the
Serbian president has recently encouraged all Serbs in Kosovo to participate in
the local Serbian elections on 11 May 2008.
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The UN Mission in Kosovo (UNMIK), which has been overseeing the area since
Serbian forces where driven out by NATO in 1999, continues to exercise its
authority in the area. It was anticipated that UNMIK would handover to EU
officials in June, however, this is now in doubt and there is growing speculation
that UNMIK will remain in the province. The precise role of the UN in Kosovo
is still to be agreed.

The declaration of the independence of Kosovo could set a precedent for other
states to declare independence. In particular, Abkhazia and South Ossetia have
argued that a precedent has been created. This could influence the argument for
an independent Kurdish state.

UN involvement in Kirkuk referendum attracts criticism

An agreement between US President George W. Bush and Turkey’s President
Abdullah Giil to involve the UN in resolving delays of the Kirkuk referendum
has been criticised for undermining the Iraqi constitution.

The Kirkuk referendum, originally scheduled for July 2007, was postponed for
another six months, in a decision reached late last December. This followed the
recommendation of UN Special Representative for Iraq Staffan de Mistura. Under
Article 140 of the Iraqi constitution, a three-stage process of normalisation, a
census and a referendum must be completed by the end of 2007. The referendum
is currently scheduled for June 2008.

Some people feel that the US and Turkey have bypassed the Iraqi constitution
which was approved by the Iraqi people and that if the Iraqgi authorities are
not involved in the decision the solution will undermine the authority of
the sovereign state. It has been alleged by a number of critics that the Iraqi
government is using neighbouring countries such as Turkey to undermine the
Kurdistan Regional Government.

The President of Kurdistan, Iraq, Massoud Barzani in January warned that any
efforts by political parties in Baghdad to oppose the referendum will be resisted.
President Barzani said that the Kirkuk provincial government itself should
be able to sponsor the referendum, if not held as scheduled this year. Kirkuk
Provincial Council member Mohamed Kamal in February expressed support for
the UN’s involvement.
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Iraqi Presidency endorses execution of “Chemical Ali”

On 29 February 2008, Iraq’s Presidential Council endorsed the execution of
Saddam Hussein’s cousin Ali Hassan Al-Majid, known as “Chemical Ali”, for his
role in the 1980s ’Anfal’ campaign.

The three-member presidential council did not approve death sentences against
the other two defendants, Hussein Rashid Mohammed, an ex-deputy director
of operations for the Iraqi armed forces, and former defense minister Sultan
Hashim al-Taie, amid Sunni protests that they were only following orders.

Chemical Ali was one of three former Saddam officials sentenced to death in
June 2007 after being convicted of genocide, war crimes and crimes against
humanity for their part in the 1988 Anfal campaign that killed nearly 200,000
Kurds. An appeals court upheld the verdict in September. The execution has been
delayed for months by a legal wrangle over who has the authority to approve the
executions.

The approval by the Presidency Council, which comprised Irags President
Jalal Talabani and his two vice presidents, Tareq al-Hashemi and Adel Abdul-
Mahdi, was the final step clearing the way for Ali Hassan Al-Majid’s execution by
hanging. Under Iraqi law the execution was to have taken place within a month
of the decision on a date determined by the government.

Al-Majid would be the fifth former regime official hanged for alleged atrocities
against Iraqis during Saddam’s nearly three-decade rule.

Armenia declares state of emergency

On 1 March 2008 heavy clashes broke out between police officers and protesters
in Armenia which resulted in the death of ten people and about two hundred
people being injured.

The events unfolded after the presidential elections on 19 February which resulted
in the election of current Prime Minister Serge Sargsyan as president amid
allegations of electoral fraud. On 20 February, the former President Levon Ter-
Petrosian called on his supporters to begin a peaceful demonstration. Thousands
of people took part in peaceful demonstrations and protest marches. On 26
February 2008 an estimated 300,000 people participated in a protest march in
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Yerevan. In the early hours of the morning on 1 March 2008 police surrounded
demonstrators and attempted to disperse them by using force. The demonstrators
gathered spontaneously in a different place and after several hours the number of
demonstrators grew to several thousand. This situation continued until late into
the evening when police and military attacked demonstrators by opening fire,
first shooting into the air and then at demonstrators. A state of emergency was
declared by the Government in Yerevan from 1 to 20 March 2008.

In the aftermath of the post-election violence, the Council of Europe
Commissioner for Human Rights, Thomas Hammarberg was invited by the
Government of Armenia to undertake a special mission following the declaration
of State of Emergency. On 12 March 2008 Commissioner Hammarberg visited
Yerevan and met with the highest national authorities to monitor the overall
human rights situation and the impact of the State of Emergency. In his report
which was released on 20 March 2008, the Commissioner recommended that
the state of emergency be lifted “in order for the country to return to democratic
rule and respect for human rights” The proposed changes of the law relating to
freedom of expression and assembly only are approved when they are consistent
with Armenia’s obligations under the European Convention on Human Rights.

The Commissioner also urged that all detainees who have not been charged
with any crimes be released and that cases of excessive force by the police be
investigated and those responsible held to account. Further, instructions must be
issued to the law enforcement structures to implement regulations regarding the
rights of arrestees to contact relatives and have access to lawyers. Hammarberg
also recommended that the Armenian Government should establish a
comprehensive enquiry into the events of 1 March and that the investigation
must be independent, impartial, transparent and perceived as credible by the
whole nation. Finally, he recommended that the Armenian Government ought
to seek a substantial contribution from the international community for this
inquiry; therefore a precise and targeted request for such assistance should be
made.

The situation remains tense. There are several outstanding KHRP-assisted cases at
the ECtHR concerning charges of provoking calls to overthrow the Government
and provoking violence arising out of the 2003 presidential elections.
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A recent Resolution 1609 (2008)° adopted by PACE (Parliamentary Assembly
Council of Europe) in an urgent hearing about Armenia confirms certain
obligations on the state. The resolution requests that the obligations be complied
with before the PACE session in June 2008. If the obligations are not met then
PACE says Armenia may be deprived of PACE membership.

Council of Europe Committee for the Prevention on
Torture publishes report on Turkey

On 6 March 2008 the Council of Europe’s Committee for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment (CPT) published
the report on its visit to Turkey in May 2007, together with the response of the
Turkish Government. During this visit, the CPT’s delegation went to imrali High-
Security Closed Prison and examined the treatment of the establishment’s sole
inmate, Abdullah Ocalan. The delegation looked into what action had been taken
to implement the recommendations made after earlier CPT visits as regards the
prisoner’s conditions of detention, and reviewed the situation concerning access
to Imrali Island for his family members and lawyers. The state of the prisoner’s
health was also examined.

A psychiatric examination showed a distinct deterioration of the prisoner’s
mental state resulting from a situation of chronic stress and prolonged
social and emotional isolation, coupled with a feeling of abandonment and
disappointment.

In the report, the CPT called upon the Turkish authorities to completely review
the situation of Abdullah Ocalan, with a view to integrating him into a setting
where contacts with other inmates and a wider range of activities are possible.
CPT recommended that the Turkish authorities take steps to provide the prisoner
with regular psychiatric consultations, guarantee his free movement between the
cell and the adjoining room during the day and access to a larger exercise area,
ensure regular family visits, enable the prisoner to have a television set and use
the phone to speak to his family members.

3 Assembly debate on 17 April 2008 (16th Sitting). Text adopted by the Assembly on 17 April 2008
(16th Sitting).
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KHRP continues to pursue Mr. Ocalan’s ongoing complaint before the European
Court of Human Rights that his conditions of detention violate Article 3 of the
European Convention on Human Rights.

Council of Europe Convention on Action against
Trafficking in Human Beings enters into force

On 1 February 2008 the Council of Europe Convention on Action against
Trafficking in Human Beings entered into force. According to International
Labour Organisation (ILO) figures 2.45 million people are trafficked every year,
making an annual profit of US$ 33 billion. The Convention forms the basis for
much needed international co-operation to combat trafficking and sets up the
Group of Experts on Action Against Trafficking in Human Beings (GRETA)
as a monitoring mechanism. There are three main strands to this Convention:
prevention, protection of victims, and prosecution, including a possibility to
prosecute those who knowingly use the services of trafficked people. So far 15
member states have ratified it, largely from Eastern Europe, 23 have signed but
not yet ratified and nine have not signed. It is also open for signature to states
outside the COE area. Of the countries which are in the Kurdish regions, only
Armenia has signed the Convention, but has not ratified it.

Council of Europe celebrates 10th anniversary of
landmark international treaties for protection of
minority rights

The Council of Europe celebrated the 10 year anniversary of the entry into force
of the Framework Convention for the Protection of National Minorities, and
European Charter for Regional or Minority Languages on 11 March 2008.

Council of Europe Commissioner for Human Rights Thomas Hammarberg
said that these treaties constituted two of the strongest pillars of a democratic
society in Europe, which should be characterised by ‘pluralism, tolerance and
broadmindedness.
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The Framework Convention for the Protection of National Minorities 1995
has been said to be the most comprehensive multilateral treaty devoted to the
protection of national minorities. It provides such rights as the right to equality
before the law (Article 4.1), full and effective equality in economic, social,
political and cultural life (Article 4.2), protection against threats or acts of
discrimination, hostility or violence (Article 6.2), and the right to freedoms of
peaceful assembly, association, expression, and thought, conscience and religion
(Article 7). The European Charter for Regional or Minority Languages further
provides for the protection and promotion of minority languages, as an element
of cultural heritage.

Mr Hammarberg said he believed that European authorities had not always
been “well prepared to accept and effectively cope with ... the co-existence of
dominant and non-dominant groups or languages”. He noted the situation of the
Roma minority, comprising around 10 million people, who have experienced a
history of continued discrimination, hostility and persecution.

Mr Hammarberg called on European states to adopt more systematic national
measures in accordance with the two treaties, to make local authorities and
societies more sensitive to human rights issues. He concluded that while
significant and positive steps had been made so far, there was still a “long,
challenging journey ahead for all of us”

Council of Europe Committee of Ministers issues first
annual report on the execution of the judgments of the
European Court of Human Rights

On 25 March 2008 the Committee of Ministers of the Council of Europe presented
its first annual report on its supervision of the execution of the judgments of the
European Court of Human Rights. The 274 page report provides an overview
of the issues examined and statistical information in the execution of the main
cases before the Committee of Ministers in 2007. It lists the final resolutions, the
interim resolutions and other relevant public documents.

The report demonstrates, in particular, the breadth of questions examined by the
Committee in this area of its work, the number of different actors involved in
the execution process, and the important number of reforms adopted to ensure
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that legal systems and practices develop in conformity with the standards of the
European Convention on Human Rights.

According to the Report, Turkey leads in terms of the number of cases against
a single Council of Europe member state awaiting a final resolution at 31
December 2007, their examination having been closed in 2007 or earlier. Turkey
was responsible for 20 per cent (156 cases) of such cases. In comparison, France
came second with 137 cases (18 per cent) awaiting for a final resolution, and
the United Kingdom came third with 94 cases (12 per cent). At the same time,
Armenia had only one such case and Azerbaijan had none.

The report provides the details of leading cases and information regarding the
execution of the judgments adopted in those cases. It also lists, on a case by case
basis, the measures that are necessary to ensure the execution of the judgments,
including the changes in domestic law of a particular country. For example, the
Committee of Ministers noted Turkey’s attempt to ensure the execution of the
judgments of the European Court of Human Rights. It also listed some of the
measures taken by the Turkish authorities during the recent years to ensure the
execution of judgments and prevent repetitive cases:

a)  The abolition of state security courts in 2004, solving the problem of the
independence and impartiality of the courts.

b)  The adoption of the new Code of Criminal Procedure (in force from
01/06/2005), which introduced, inter alia, new provisions to guarantee
defence rights and additional safeguards with regard to the excessive
length of detention on remand and has provided a right to compensation
for those arrested without a valid reason.

¢)  The enactment of a number of regulations between 1999 and 2006, which
will allow a regular update of the police data and prevent unjustified
arrests.

d)  The maximum penalty imposed for disobeying military orders was reduced
from 21 to 7 days of detention. Further reforms are under way to ensure
that military sanctions implying deprivation of liberty are only ordered by
a body offering the judicial guarantees required by Article 5 of the ECHR.

e)  'The issue of the non-communication of the Principal Public Prosecutor’s
written observations has also been resolved as the new Code of Criminal
Procedure (2005) introduced a requirement to this effect.
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f)  Ensuring that in practice, parliamentary immunity is not an obstacle to
the carrying out of criminal investigations in cases in which members of
parliament or their families are involved as possible witnesses or suspects.

Recent efforts by the Committee to assist the states in the execution of judgments
have included the adoption, in February 2008, of a new recommendation to
member states on efficient domestic capacity for rapid execution of judgments of
the Court, which supplements the five recommendations already adopted since
2000 regarding other aspects of the national implementation of the Convention.
The Committee of Ministers has also considered a number of further measures
to improve execution and has decided to regularly include an item with this title
on its agenda.

Mateo Sorinas, the Secretary General of the Parliamentary Assembly, said that
this report would be a valuable tool for the national parliaments and for the
Assembly with which to continue working for the effective protection of the
rights of European citizens.

European Union proclaims Charter of Fundamental
Rights

On Wednesday 12 December 2007, seven years after its drafting began and in
conjunction with the signing of the new EU Reform treaty, a new EU Charter
of Fundamental Rights was signed by President of the European Parliament,
Hans-Gert Pettering, European Commission President, José Manuel Barroso
and Portuguese Prime Minister, José Socrates, whose country at the time held
the EU Presidency. The three men formally proclaimed the Charter to MEPs and
spoke about its importance in Europe today.

The speakers stressed that the Charter represented the common values which
make the countries of the EU a true community and not simply an economic
entity. They stated that the Charter embodies values of solidarity, freedom and
equal rights, and fundamental to all of these, the dignity of the individual.

However not all MEPs are in favour of the Charter or the EU Reform Treaty
and the proclamation ceremony was interrupted several times by shouts from a
minority of MEPs.
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The following day the signing of the EU Reform Treaty otherwise known as the Treaty
of Lisbon by member states rendered the Charter legally binding on EU institutions
and on member states when they implement EU Law. However a protocol annexed to
the Lisbon Treaty introduces specific measures for the United Kingdom and Poland
establishing exceptions with regard to the jurisdiction of the European Court of Justice
and national courts for the protection of the rights recognised by the Charter. The
European Parliament has urged them to work towards removing this reservation.

European Parliament censures Iran’s human rights abuses

The European Parliament has strongly denounced Iran for its violations of human rights,
especially in relation to the increasing number of death sentences and executions being
carried out, in a resolution adopted on 31 January 2008.

The resolution, which was adopted by 561 to 52 votes (with 44 abstentions), expressed
“deep concern” over the deterioration of human rights in Iran within recent years. The
European Parliament said that executions, including those of minors, had increased
especially over the last few months. Prior to voting on the resolution, European
Parliament member Struan Stevenson claimed that 23 people in Iran were executed
within the first two weeks of 2008, and five people had their limbs amputated.

The European Parliament said: “There have been confirmed instances of executions, often
carried out in public by hanging or stoning, torture and ill-treatment of prisoners, the
systematic and arbitrary use of prolonged solitary confinement, clandestine detention,
the application of cruel, inhuman and degrading treatment or punishment, including
flogging and amputations, and impunity for human rights violations”. It went on to urge
Iran to eliminate all forms of torture, noting that the exercise of civil rights and political
freedoms has deteriorated since Iranian President Mahmoud Ahmadinejad took office
in June 2005.

The European Parliament also noted that Iran had continued with its non-compliance
with international obligations to suspend all nuclear enrichment-related and reprocessing
activities. It expressed that the Iranian nuclear programme was a “source of serious
concern to the EU and the international community”

According to the numbers released by Amnesty International on 15 April 2008, Iran
executed at least 317 people in 2007. This was the second highest number of executions
per capita in the world after Saudi Arabia.
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Council of the European Union sets human rights as
short-term priority in its revised Accession Partnership
with Turkey

On 18 February 2008 the Council of the European Union revised the principles,
priorities and conditions in the Accession Partnership with Turkey. The Accession
Partnership acts as a basis for Turkey’s political reforms and as a measure against
which to gauge its progress towards integration with the EU.

The Partnership was revised on the basis of the 2007 progress report on Turkey’s
preparations for integration with the EU. Its implementation will continue to be
examined through mechanisms established by the Association Agreement and
through the Commission’s progress reports.

The revised Partnership establishes new short-term priorities (to be implemented
within one to two years) relating to democracy and the rule of law, human rights
(specifically mentioning the rights and protection of minorities), regional issues
and international obligations and economic criteria. Medium term priorities (to
be implemented within three to four years) related to economic criteria and the
ability to assume the obligations of EU membership.

The European Union Committee of Foreign Affairs has produced a report on
Turkey’s 2007 progress report drafted by rapporteur Ria Oomen-Ruijten. The
report urges that transformation of the Accession Partnership priorities and
timelines into reform plans, and insists that the speed of reform must pick up. It
welcomes the commitment made by Prime Minister Erdogan that 2008 is going
to be the “year of reforms”, but urges that such promises are fulfilled through
implementation. Noting both that modernisation and reform are in Turkey’s
own interest, and that “any further delays will seriously affect to the pace of
negotiations”

The report raises concerns about the implications of the AK Party closure
case, noting its expectation that the Constitutional Court should respect the
principles of the rule of law, European standards and the Venice Commission.
Further, it considers that Article 301 as well as other articles should be reformed
without delay, that the amendment of Article 301 recently sent to Parliament
by the Government is merely a first step towards fundamental reform.
Additionally, the government should make further “systematic efforts to ensure
that the democratically elected political leadership bears full responsibility for
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formulation of domestic, foreign and security policy” and that the armed forces
accept this by “fully and unambiguously acknowledging civilian control”

Regarding the Kurdish situation the report urges the Turkish government to
launch “a political initiative favouring a lasting settlement of the Kurdish issue’,
to include a “comprehensive master plan to boost the socio-economic and
cultural development of the south-east of Turkey” It recognises the need for
real opportunities to learn, and to use Kurdish in broadcasting, public life and
public services. It considers the banning of the DTP to be counter-productive
and deplores the court cases brought against mayors or elected representatives
for their use of Kurdish, and the recent conviction of Leyla Zana. However, the
report also calls upon the DTP party to distance itself clearly from the PKK. It
calls on the PKK to declare and respect an immediate ceasefire.

The report also stresses that the new constitution should ensure gender equality,
also noting the disappointment and concern of certain sections of the population
that the lifting of the headscarf ban was not a part of a broader package of reform
based on a wide ranging consultation of civil society.

U.S. State Department and European Parliament issue
2007 Annual Reports on Human Rights

Two important reports on global human rights were issued in spring 2008. On
11 March 2008 the United States of America Department of State submitted its
annual Country Reports on Human Rights Practices for 2007 (the Reports) to
the United States Congress. On 14 April 2008, European Parliament (EP) issued
its Annual Report on Human Rights in the World 2007 and the European Union’s
policy on the matter.

Both the EP and US reports highlight the challenges met by the countries and
note serious regressions as well as significant advances in human rights and
democracy. They state, however, that the vast majority of countries struggled
somewhere between making incremental progress and suffering setbacks.

Both reports recalled the deteriorating situation in Syria, where human rights
groups are refused official status and continue to be harassed by the security
services. The reports condemned the arrests of dissidents and people from
opposition parties.
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The European Parliament and the US Department of State expressed great
concern over continuous violation of freedom of speech and assembly in Iran
and regretted the closure by the Iranian government of NGOs that encourage
civil society participation and raise awareness of human rights violations,
including those providing legal and social aid to women victims of violence. The
Iranian regime continued its harassment against dissidents, journalists, women’s
rights activists and those who disagreed with it through arbitrary arrests and
detentions, torture, abductions, the use of excessive force, and the widespread
denial of fair public trials, detention and abuse of religious and ethnic minorities.
The regime continued to support terrorist movements and violent extremists in
Syria, Iraq, and Lebanon and called for the destruction of a UN member state.

The reports stressed that respect for freedoms of expression, press, and
assembly suffered in many countries of current internal and cross-border
conflict (including Georgia, Iraq, Azerbaijan, Armenia, Turkey) and noted that
limitations on freedom of expression expanded to the Internet (especially in
Turkey). The US report also addressed severe human rights abuses including
sectarian, ethnic, and extremist violence and the continuous creation of large
numbers of refugees and internally displaced persons in Iraq. The reports also
indicated the incidents of discrimination against ethnic minorities (including
Kurds), restrictions on the ability to teach and learn in their native languages,
and harassment by local authorities (Azerbaijan, Iran, Iraq, Turkey). Kurds who
publicly or politically asserted their Kurdish identity or publicly espoused using
Kurdish in the public domain often risked censure, harassment, or prosecution
(particularly in Turkey).

The Reports address the main human rights issues on a country by country
basis, the EP report also indicating the actions taken by the European
Parliament (including, for example: the adoption of the resolutions on Christian
communities concerning the violent attacks on Catholic priests in Iraq and
Turkey; condemnation of executions in general and call on abolition of execution
by stoning and on the release of all “prisoners of conscience” in Iraq; expression
of concern at the restrictions imposed on citizens for exercising their democratic
rights and engaging in peaceful activities in Syria; letters of concern regarding
the treatment of journalists, lawyers and human rights defenders in Syria). They
also call for a greater cooperation and initiative by developed countries and
international organizations to respond rapidly to breaches of human rights by
third countries and systematically addressing human rights issues within the
framework of the political dialogue at all levels.
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The Reports contain detailed and comprehensive information with regard to the
above mentioned and many other countries and can be used as a resource for
shaping policy, conducting diplomacy, and assist with research and training.

OCSE welcomes pardoning of journalists in Azerbaijan
but urges legal reform

On 2 January 2008 the OSCE Representative on Freedom of the Media and the
OSCE Office in Baku welcomed Azerbaijani President Ilham Aliyev’s pardon
of five imprisoned journalists who were released from prison following a
Presidential decree that was issued on 28 December 2007.

Ambassador Jose Luis Herrero, Head of the OSCE Office in Baku, expressed
his hope that the pardoning of the journalists will help the much needed
normalization of the situation of the media in Azerbaijan. He also stressed that
OSCE is ready to support the Government of Azerbaijan, media professionals
and civil society in preserving, consolidating and reinforcing the freedom of the
press.

OSCE representative in Baku Miklos Haraszti noted that three journalists still
remain in detention. He urged the Azerbaijani authorities to start the long-due
reform required by both the country’s OSCE commitments and by Council of
Europe standards to “decriminalize journalism” and guarantee the freedom of
the media by law.

The Presidential decree of 28 December pardoned a total of 119 prisoners.

OSCE trains Armenian prosecutors on international legal
co-operation

The OSCE Office in Yerevan, together with the OSCE Office for Democratic
Institutions and Human Rights and the General Prosecutor’s Office, have
organized seminars on international legal co-operation for Armenian
prosecutors. The seminars are part of the ongoing co-operation of the OSCE with
the Armenian Prosecutor’s Office in recent years and were designed to promote
the institution’s reform and support its capacity to ensure the functioning of
the criminal justice system. Ambassador Sergey Kapinos, Head of the OSCE
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Office in Yerevan, described the workshops as timely and relevant, giving the
prosecutors an opportunity to look for more effective forms of international co-
operation in preventing organized crime, such as trafficking, money laundering
and terrorism, and prosecuting perpetrators.

PACE calls on UN and EU to review blacklisting of
terrorist suspects which violates human rights

On the 23rd January 2008 the Parliamentary Assembly of the Council of Europe
(PACE) adopted Resolution 1597 stating that that UN and EU procedures for
blacklisting individuals or groups suspected of having links with terrorism were
“completely arbitrary” and “a violation of human rights” PACE called on the UN
and EU to review the procedures which lead to people having their assets frozen
and being unable to travel. They can be instated on the basis of suspicion alone
and without an individual being given a hearing or informed of the decision.
PACE argued that this situation undermines the legitimacy of these institutions’
fight against terrorism. The Resolution was passed by 101 votes to three with
four abstentions. Two representatives from Romania and one from the UK voted
against it and representatives from Switzerland, the Czech Republic, the UK and
Poland abstained.

There have also been a number of cases in the ECJ and the Proscribed
Organisations Appeal Commission (UK), which have challenged the lawfulness
of this procedure. See the cases of, Lord Alton of Liverpool and others In the
Matter of People’s Mojahadeen Organisation of Iran v Secretary of State for
the Home Department (PC/02/2006), Yassim Abdullah Kadi v Council of the
European Union and Commission of the European Communities (C-402/05 P),
People’s Mojahedin Organization of Iran v Council of the European Union (T-
256/07) and PKK and KONGRA-GEL v Council of Europe (T-229/02 and T-
253/04), all of which are summarised in Section 3 of this volume.

PACE selects law professor as Turkey’s judge at the
European Court of Human Rights

The Parliamentary Assembly of the Council of Europe announced that Prof. Ayse
Is1l Karakas from Galatasaray University will represent Turkey at the European
Court of Human Rights (ECHR). Karakas took over the post from Riza Tiirmen
on 1 May. Commenting on her candidacy, Karakas said, “a judge who will work
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at ECtHR should have a good knowledge of both domestic and European law. As I was
nominated, I guess they thought I had such qualifications”

Karakas said Turkey needs to readjust its domestic law to conform with European Human
Rights Law and particularly the areas that are frequently referred to by the European
Court of Human Rights. She is the Turkey’s first female judge in the ECtHR.

Human Rights Council’s first session of the Universal Periodic
Review calls into doubt high hopes for a sound review process

On 14 March 2008 the UN Human Rights Council concluded its general debate on
human rights situations that require the Council’s attention. One of the situations raised
was that of Turkey’s Kurdish population. This was raised alongside such situations as the
deteriorating situation of human rights in the Middle East, especially in Iraq and the
Occupied Palestinian Territories, among others.

Other activities included the extension of the mandates of 13 Special Procedures and the
nomination of 10 special Rapporteurs (see below). The eighth session of the Council was
scheduled for the 2 to 13 June 2008 in Geneva.

The inauguration of the first session of the Universal Periodic Review (UPR) also took
place at the Council’s seventh session. UPR entails the examination of all UN Member
States to assess whether they have fulfilled their human rights obligations, at the rate of
48 countries a year. The first report of the working group on UPR, which began its work
on individual countries on 7 April 2008, is to be examined during the next session of the
Human Rights Council on 2 June.

The first UPR session was concluded on 18 April 2008. The first group of countries
scrutinised were Algeria, Argentina, Bahrain, Brazil, Czech Republic, Ecuador, Finland,
India, Indonesia, Morocco, the Netherlands, the Philippines, Poland, South Africa,
Tunisia and the United Kingdom.

The United Nations Secretary-General confirmed that the system of UPR aims to support
and expand the promotion and protection of human rights.

However, despite high hopes for the review process and its effect on the credibility of the
Human Rights Council, from the opening of its first session it was subject to criticism
that it will prove incapable of tackling substantial human rights abuses. There were
reports of NGO participants being denied access, and of Member States wasting review
time with lengthy monologues about tangential topics. There have also been complaints
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that the review of Bahrain was dominated by praise for the initiation of the process,
rather than providing a robust human rights examination. Another criticism is that the
UPR serves as a “soft” alternative to General Assembly resolutions on human rights
issues. Further concerns have been voiced about the human rights records of UPR troika
members and their own interests in the process.

The first session will be followed by two further sessions in 2008, so that forty-eight
countries, selected by drawing lots, will have been scrutinized during the year. Under
the Review’s work plans, 48 countries are scheduled to be reviewed each year, so that
the UN’s complete membership of 192 countries will be reviewed once every four years.
The second UPR session was held from 5-19 May 2008. The session considered Gabon,
Ghana, Peru, Guatemala, Benin, Republic of Korea, Switzerland, Pakistan, Zambia,
Japan, Ukraine, Sri Lanka, France, Tonga, Romania and Mali. The third session is
scheduled for 1-12 December 2008.

Limits to the mandate of the Special Rapporteur on Freedom
of Speech and the appointment of UN Special Procedures
mandate holders lead to controversy

During the seventh session of the UN Human Rights Council held in March 2008 a
review of the mandate of the Special Rapporteur on the promotion and Protection of the
Right to freedom of Opinion and Expression (Special Rapporteur) was conducted.

On 25 March 2005, the Organization of the Islamic Conference (OIC) and the Cuban
delegations introduced an amendment (resolution A/HRC/7/L.39) to the mandate of
the Special Rapporteur which required that the Special Rapporteur “report on instances
where the abuse of the rights of freedom of expression constitutes an act of racial or
religious discrimination, taking into account Articles 19(3) and 20 of the International
Covenant on Civil and Political Rights and General Comment 15 of the Committee on
Elimination of All Forms of Racial Discrimination which stipulates that the prohibition
of the discrimination of all ideas based upon racial superiority or hatred is compatible
with the freedom of opinion and expression”. This amendment was later adopted by the
Council in resolution A/HRC/7/L.24.

The proposed amendment goes against the spirit of the mandate, as the role of Special
Rapporteur is not to look at abusive expression, but to consider and monitor abusive
limits on expression. Such amendment lacks balance, is unnecessary and undermines
freedom of expression.
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NGO groups have condemned the repeated misuse of the HRC process to push for an
agenda that has nothing to do with strengthening human rights and everything to do
with protecting autocracies and political point scoring.

The Council also approved the appointment of 14 Special Procedures mandate holders
at the seventh session. Concerns were raised prior to the session regarding the lack of
transparency and competitiveness in the appointment procedure for Special Mandate
holders. These followed the nomination of only one candidate for several of the mandates
by the Consultative Group (whose role is to consider the candidacies of persons
nominated by the Council Secretariat, and then propose to the Council President a list
of candidates that are most qualified to fill the posts).

During the general discussion about the Special Procedures mandate holders, delegations
raised fresh concerns about deficiencies in the appointment process. Delegations said
clarification was still needed on the status of mandate holders that had reached the end
of their three-year terms; these mandate holders should not be renewed automatically.

Concern was also expressed over the appointment of Richard Falk to the mandate
on Palestine, in part because of his controversial comparison of Israeli treatment of
Palestinians with the crimes against humanity committed by the Nazis. Israel has since
declared that it will deny Falk an entry visa to Israel and the Palestinian Territories.

UN Special Rapporteur on Torture and other Cruel, Inhuman
or Degrading Treatment or Punishment presents report
during the 7th session of the Human Rights Council

The UN Human Rights Council held its seventh session in Geneva from 3rd to 28th
March 2008. On 10th March Manfred Nowak, Special Rapporteur on Torture and other
Cruel, Inhuman or Degrading Treatment or Punishment (Special Rapporteur), presented
his report (A/HRC/7/3 and Add.1-6), which was mainly devoted to international norms
relating to violence against women. The report explored the influence of these norms on
the definition of torture and the extent to which the definition itself could embrace gender-
sensitivity, and it discussed the specific obligations upon States which followed from this
approach. Mr. Nowak drew the attention of the Council to the central yet debilitating
role of stigma associated with victims of sexual violence, and the related challenges that
women faced in terms of access to justice, reparations and rehabilitation.

The report notes that the Convention against Torture and other Cruel, Inhuman
or Degrading Treatment or Punishment is the only legally binding instrument at
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the universal level concerned exclusively with the eradication of torture. The Special
Rapporteur has suggested adding the criterion of powerlessness to the Article 1 of
the Convention, which lays down a definition consisting of four elements required to
meet the threshold of torture (severe pain and suffering, physical or mental; intent;
purpose; state involvement). In the view of the Special Rapporteur, the main elements
distinguishing cruel, inhuman and degrading treatment are the powerlessness of the
victim and the purpose of the act.

Thereportanalysestheill-treatment of women in the public sphere and states that custodial
violence against women very often includes rape and other forms of sexual violence
such as threats of rape, touching, “virginity testing”, being stripped naked, invasive body
searches, insults and humiliations of a sexual nature. The Special Rapporteur highlighted
some of the unique dimensions of this form of torture, stating that when Government
officials use rape, the suffering inflicted might go beyond the suffering caused by classic
torture, partly because of the intended and often resulting isolation of the survivor. The
Report also discusses corporal punishment as a form of torture and recalls that between
2004 and 2007 the Special Rapporteur sent 13 joint communications concerning 21
women sentenced to death by stoning and two sentenced to flogging under Sharia law.
The report also highlights the torture and ill-treatment of women in the private sphere.
The Special Rapporteur focused on three forms of violence that may constitute torture or
cruel, inhuman and degrading treatment: domestic violence, female genital mutilation
and human trafficking.

Convention on the Rights of Persons with Disabilities enters
into force

On 3 May 2008, the Convention on the Rights of Persons with Disabilities and its
Optional Protocol came into force. Ecuador became the required 20th country to ratify it
on 3 April 2008. A total of 126 countries have signed the instrument and 71 have signed
its Optional Protocol, which will allow individuals and groups to petition for relief.

The new landmark treaty, adopted by the UN General Assembly in December 2006,
is aimed to promote and protect the full enjoyment of human rights and fundamental
freedoms by all persons with disabilities while promoting respect for their human dignity.
It is estimated that there are at least 650 million persons with disabilities worldwide, of
whom approximately 80 percent live in less developed countries.
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UNAMI presents its latest report on human rights situation in
Iraq

On 15 March 2008 the United Nations Assistance Mission for Iraq (UNAMI) presented
its latest report on human rights in Iraq.

In its twelfth report, covering the second half of 2007, UNAMI noted that the Government
of Iraq continued to face enormous challenges in its efforts to bring sectarian violence
and other criminal activity under control against a backdrop of political instability and
stalled efforts in revitalizing a national reconciliation process. Violent attacks against the
civilian population have decreased significantly in the capital Baghdad as a result of the
ongoing “surge” within the Baghdad Security Plan, launched last February. However,
the extent to which the decrease in violence was sustainable remained unclear, with the
security situation still precarious in many parts of the country. Despite the decrease in
the general level of violence in the fourth quarter of 2007, there were numerous incidents
involving intimidation, threats, abductions, torture, assassinations and extrajudicial
killings.

The report welcomed the expanded capacity of the Iraqi judiciary to process cases as the
detainee population continues to grow. Despite this progress, UNAMI voiced concern
over continuing prolonged delays in reviewing detainee cases; the lack of timely and
adequate access to defense counsel for suspects; the failure to promptly and thoroughly
investigate credible allegations of torture and to institute criminal proceedings against
officials responsible for abusing detainees; and the procedures followed by the Central
Criminal Court of Iraq and other criminal courts, which fail to meet basic fair trial
standards.

UNAMI also welcomed Iraqgs decision to ratify the UN Convention against Torture,
and noted there has been a greater degree of transparency and access to information
pertaining to law enforcement issues on the part of both Iraqi officials and their
international advisers.

In the Kurdish Region in Irags north, the report noted that the Kurdistan Regional
Government (KRG) continued to work effectively with UNAMI in seeking resolution of
a range of human rights concerns and due process issues. The report cited gender-based
violence as cause for serious concern in the Kurdistan Region. In spite of the creation
by the Kurdistan Regional Government of an Interior Ministry department to tackle
violence against women, the report called for scaled up efforts and political will to bring
those responsible to justice.
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UNHCR visits IDPs in Kurdistan, Iraq

United Nations High Commissioner for Refugees Antonio Guterres met with
theKurdistan Regional Government on a two-day mission to Iraq during his tour of the
Middle East in February 2008.

As part of UNHCR’s mission to view the conditions of internally displaced persons in
the region, Mr Guterres met with KRG President Masoud Barzani and Deputy Prime
Minister Omer Fattah, before visiting a camp near Akre which accommodates over 150
displaced families from Mosul.

“It’s a pity that in such a rich country with so many opportunities you are condemned to
be caught in such tragic circumstances’, Mr Guterres said. “I hope things will improve,
that peace will return and that you can finally go home”

UNHCR has made plans to liaise with other UN agencies, international organisations
and NGOs to provide direct emergency assistance to 15,000 internally displaced families
in northern Iraq, and implement wider infrastructure projects to benefit them and
support their host communities. The recent cross border operations have increased the
number of internally displaced persons as people are forced to flee areas which have
been subjected to bombardments by neighbouring states. UNHCR’s Iraq Situation
Supplementary Appeal 2008 notes that refugees in northern Iraq in particular will
require assistance to meet shelter and other basic needs. It states that UNHCR plans
to assist with rental subsidy payments, health care, and education, and the care and
maintenance of camp refugees.

Chair of the Commission on the Status of Women reiterates
that women’s rights are human rights

The Committee on the Status of Women had the opportunity to review gender questions
in its most recent session, which was held from 25 January to 7 March 2008. Olivier Belle,
Chairperson of the Commission on the Status of Women, said that the session was an
important opportunity to reiterate that women’s rights were human rights. The financing
of the empowerment of women and gender equality were at the fore of this year’s session
of the Commission on the Status of Women. Thirty recommendations were made at the
session that could be used on a national, regional and global level to improve financing
mechanisms with regards to gender equality and the empowerment of women.

Mr. Belle also applauded the Human Rights Council’s decision to incorporate the
mainstreaming of gender perspectives in its work and mandates.
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At this session, the Secretary-General also launched a campaign to deal with violence
against women, which was met with a great deal of enthusiasm and support.

Public hearings in the genocide case

On 2 July 1999, Croatia instituted proceedings before the International Court of Justice
(ICJ) against Serbia and Montenegro (then known as the Federal Republic of Yugoslavia,
FRY) with respect to a dispute concerning alleged violations of the 1948 Convention on
the Prevention and Punishment of the Crime of Genocide committed between 1991 and
1995.

Croatia claims that the direct occupation of its Knin region, eastern and western
Slaviona and Dalmatia territories by Serbia Montenegro resulted in ethnic cleansing of
Croatian citizens as well as extensive property destruction. Croatia relying on Article
IX of the Genocide Convention, to which both States are parties, requested the Court
to adjudge and declare that Serbia Montenegro has breached its legal obligations under
the Convention. Thus, Serbia and Montenegro has an obligation to pay reparation
for damages to its citizens, destruction of property and to the Croatian economy and
environment caused as a result of that breach. The International Court of Justice will hold
public hearings from 26 to 30 May 2008. The hearings will concern solely preliminary
objections to jurisdiction and admissibility raised by Serbia and Montenegro.

Important developments for freedom of expression in Turkey

On 28 April 2008 the Court of Appeals Plenary Committee in Turkey upheld the
acquittal of Prof. Dr. Kaboglu and Prof. Dr. Oran, who were members of the Human
Rights Advisory Board of the Prime Ministry (BIHDK). Kaboglu and Oran were charged
under Articles 216 and 301 for a report they wrote on minority and cultural rights. The
defendants were on trial for four years until their acquittal finally became definite. The
report they wrote proposed the concept of “Tiirkiyelilik” (being from Turkey) which
nationalist circles seen as an unacceptable departure from the established term of Turk.
The Supreme Court of Appeals decision sets an important precedent for future cases
concerning freedom of expression. The trial of Professors Kaboglu and Oran was closely
covered by KHRP, who produced a report on the trial in 2006 (see Suppressing Academic
Debate: The Turkish Penal Code, KHRP, 2006).

A further development for freedom of expression in Turkey took place on 30 April
2008 when the Turkish Parliament agreed to amend the controversial Article 301 of the
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Turkish Penal Code. The changes were approved with 250 votes for and 65 against. The
Article had criminalised “Denigration of Turkishness, the Republic, the institutions and
organs of the State” It was agreed that “Turkish Nation” would substitute “Turkishness
and “The State of Turkish Republic” would replace “Turkish Republic” In addition, the
justice minister will be required to give their permission to open a case under Article 301
and the maximum sentence will be reduced from three years to two. KHRP, along with
other human rights groups, has argued that these amendments are superficial and that a
full repeal of Article 301 better serves the principle of freedom of expression.
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Section 2: Articles

The opinions expressed in the following articles
are those of the authors and do not necessarily
represent the view of KHRP.
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Greg Muttitt”

Investor Rights vs Human Rights: The
implications of oil contracts in the
Kurdistan Region of Iraq

Abstract

Since September 2007, the Kurdistan Regional Government (KRG) has signed oil
development contracts covering nearly half of the land area of the Kurdistan Region.
The so-called production sharing contracts give oil companies exclusive rights to
extract the oil over a period of up to 32 years. This essay examines the consequences
of these contracts for the human rights framework within Iraq and Kurdistan, and
for access to water, land and other resources. It goes on to consider the role of KRG
oil policy in the broader human rights situation.

INTRODUCTION AND OVERVIEW

“We're not saying Kurdistan is heaven,” said Herish Muharam, chairman of the
KRG’s Board of Investment. “But were telling investors that Kurdistan can be
that heaven.”!

It has become a media cliché to run stories of Kurdistan, Iraq as an oasis of
stability and democracy, attracting investment into its booming economy. It’s an
image the Kurdistan Regional Government (KRG) is keen to cultivate, hiring the
California-based public relations firm Russo, Marsh & Rogers to coordinate a
major advertising campaign under the slogan “the other Iraq”?

* Greg Muttitt is a Co-Director of PLATFORM, an interdisciplinary, London-based organisation
monitoring the human rights, development and environmental impacts of the oil and gas industry.
Greg has been studying Iraqi oil policy since 2003, and has examined the economics, law and politics
of oil investment contracts in a number of countries, including Azerbaijan, Kazakhstan and Russia,
as well as Iraq.

1 New York Times, ‘Pointing to Stability, Kurds in Iraq Lure Investors, 27 June 2007, http://www.
nytimes.com/2007/06/27/world/middleeast/27kurds.html?ex=1340596800&en=5e36027ca95c2e2d
&ei=5088&partner=rssnyt&emc=rss

2 Michael E. Ross, ‘Iragi Kurdistan says it's open for business - Semi-autonomous region woos
the West with high-profile ad campaign, MSNBC, 14 November 2006, http://www.msnbc.msn.com/
id/14689169/
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One of the most controversial sectors in this rush of investment is oil and gas, in
which the KRG signed nearly 20 contracts between September and November
2007 to develop the fields, invoking the ire of the federal government. Argument
has raged between Erbil and Baghdad over who has the constitutional authority
to sign such deals, and over whether they give too much away to foreign
companies.

These contracts, as well as a further five signed between 2003 and 2005, are almost
all of a controversial type known as production sharing contracts (PSCs).?

The KRG’ oil deals are striking for the speed with which they have been signed.
In the space of just over two months, nearly half of the land area* of the Kurdistan
Region was signed up, under contracts that will endure for up to 32 years.

But investors’ heaven may not look so rosy for the people of the region, or indeed
of Iraq. The aim of this essay is to examine whether investor interests are being
prioritised over human rights.

Under occupation and subject to deepening internal conflict, Iraq suffers from a
dire human rights situation. Some estimates put the death toll from the violence
of the last five years at more than a million people.’

The legal framework for protection of rights remains weak, due to Iraq being
only five years on from the dictatorship, and with little progress on human rights
legislation during the occupation. The institutions of state have largely been
either effectively dismantled, or taken over by political and sectarian interest
groups.

However, the oil contracts are set to lock in this weak rights framework for their
entire duration. The contracts contain “stabilisation clauses”, which require the
government to compensate investors for any costs incurred as a result of changes
in law, including human rights and environmental law. This threat of economic
compensation is likely to discourage future governments from using regulation
to protect the rights of its citizens.

3 Also known as production sharing agreements, PSAs
4 See the map of contract areas at http://www.krg.org/s/?s=11

5  ORB survey, based on representative sample of 1,499 adults. ORB press release, ‘More than
1,000,000 Iragis murdered, 14 September 2007, http://www.opinion.co.uk/Newsroom_details.
aspx?NewsId=78
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Just as the contracts will freeze the legal framework in its current form, so too
will the economic terms be frozen. Investors are demanding sizeable risk premia,
to compensate them for the security, political and legal risks. Oil accounts for
around 95 per cent of government revenue in Iraq® (and by extension, the
Kurdistan Region), and the perpetuation of profitable contracts reflecting the
circumstances of 2007 until 2039 will have a serious impact on government’s
ability to fulfil human rights.

At alocal level too, oil production will have a major impact on rights. Water is a
resource in severe shortage in Kurdistan, as in the rest of Iraq — with some areas
receiving as little as four hours’ supply every three days. Yet, through unbalanced
dispute procedures, the needs of oil companies could be prioritised over those of
people — with decisions ultimately arbitrated not in the villages, or even in Iraq,
but in London.

Land rights are also already severely disrupted in Iraq - due to the legacy of
enforced displacement by the Baathist regime (such as the Arabisation of
Kirkuk), and due to more than four million Iragis driven from their homes by
the conflict. Granting wide rights over land to oil investors is likely to add to
these problems, and make their resolution all the more difficult.

Yet oil is not just an exacerbating factor to a bad situation; it plays a role both in
conflict and in the broader rights context. Oil played a significant role in allowing
decades of dictatorship to thrive in Iraq, through the ‘rentier’ effect, where
economics and politics became excessively centralised due to the dominance of
resource revenues. There are fears that the same effect may now be occurring
in the Kurdistan Region, due to the way in which oil interests are pursued.
Meanwhile, regionalised struggles for control of oil risk extending the internal
conflict into a new dimension.

This essay aims to provoke much-needed discussion on the future of oil in
Kurdistan and in Iraq.

6 International Monetary Fund, Request for Stand-By Arrangement, December 2005, pp.19,27,
http://www.imf.org/external/pubs/ft/scr/2006/cr0615.pdf
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PART I - LEGAL AND POLITICAL BACKGROUND
Constitution and oil laws

The constitutional basis for oil development in Iraq is both vague and
contradictory, and has spawned numerous commentaries on its meaning and
implications.

Whereas Article 111 of the 2005 Constitution” states that oil and gas are owned
by “all the people of Iraq in all the regions and governorates”, Article 112 only
specifies (and even then, ambiguously) how that ownership is manifested in
relation to “current fields” (a term that is not explained): “The federal government
with the producing governorates and regional governments shall undertake the
management of oil and gas extracted from current fields”, and also shall formulate
strategic policies. Nothing is said of the management of non-“current” fields.

Unsurprisingly, conflicting interpretations of these Articles quickly emerged. The
Kurdish parties pointed to Article 115, which states that all powers not allocated
to the federal government are by default allocated to regional governments®, and
which further gives the regions precedence in case of conflicts relating to those
shared powers.’

The Kurdish parties have argued that since Article 112 only refers to current
fields', the Kurdistan Regional Government (KRG) would be responsible for
managing non-current fields. Furthermore, even on current fields and strategic
policies, the federal government would only have a role as long as it did the

7 In part because the text of the Constitution was repeatedly amended even after parliamentary
approval, and right up to the referendum, there are various versions available on the web, many of
them with differing numbering of articles. The most accurate, reflecting the final version as approved,
appears to be the translation by the UN Assistance Mission for Iraq, available at http://www.usip.
org/ruleoflaw/projects/unami_iraq_constitution.pdf (last accessed 21 May 2008)

8 At present, Kurdistan is the only Federal Region within Irag, although the Law on the
Establishment of Federal Regions of October 2006 allowed others to be formed after April 2008.

9  “All powers not stipulated in the exclusive powers of the federal government belong to the
authorities of the regions and governorates that are not organized in a region. With regard to other
powers shared between the federal government and the regional government, priority shall be given
to the law of the regions and governorates not organized in a region in case of dispute”

10 And the list of exclusive federal powers in Article 110 does not include oil (although it does
include economic, trade and commercial policy — which also makes that article ambiguous in
relation to oil)
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regions’ bidding; if there were any disagreement, the regions would effectively
have sole powers in these areas."

Broadly speaking, there is no doubt that the Constitution is a radically decentralist
document - largely because its drafting was dominated and shaped by the three
political parties in favour of powerful regions and a weak federal centre (the
Supreme Council for the Islamic Revolution in Iraq (SCIRI)*, the Patriotic
Union of Kurdistan (PUK) and the Kurdistan Democratic Party (KDP)).

Iraqis say that the Constitution was produced “in the kitchen” (matbakh) - in
that it was cooked up behind closed doors by the leaders of those three parties,
leaving the official Constitutional Committee just to drink tea in the front
room.

Nonetheless, few others have supported as radical an interpretation of the
Constitution as the KRG. The federal government rejected their interpretation,
arguing that only the federal government is constitutionally able to act on behalf
of all of the people of Iraq, and therefore should take the lead in managing the oil
sector, in order to satisfy Article 111.7?

Most Iraqi oil technocrats also took the view that a fully regionalised, and
therefore fragmented oil industry, on the lines suggested by the KRG, would be
unable to function successfully at a technical level.'* They added that disputes

11 Q&A with Ashti Hawrami, KRG website, ‘Oil and gas rights of regions and governorates) 13 June
2006, http://www.krg.org/articles/detail.asp?rnr=95&Ingnr=12&anr=11678&smap (last accessed
21 May 2008) The KRG recently commissioned a more detailed legal opinion from London-based
solicitors Clifford Chance, http://www.krg.org/uploads/documents/James_R_Crawford_Legal _
Opinion_English_2008_02_05_h19m39s24.pdf (last accessed 21 May 2008)

12 Renamed the Islamic Supreme Council of Iraq (ISCI) in 2007

13 For a more detailed legal analysis favouring a centralised system, see Memorandum, July 7,
2006, from Joseph C. Bell (Hogan & Hartson LLP) and Professor Cheryl Saunders (University of
Melbourne Australia), RE: Iraqi Oil Policy - Constitutional Issues Regarding Federal and Regional
Authority, http://www.revenuewatch.org/news/MEMORANDUM_ Constitutional_Interpretation.
doc (last accessed 21 May 2008)

14  They argued that much oil infrastructure (such as pipelines, refineries and export terminals)
is necessarily shared between regions, and so requires central management; that effective economic,
geological and industrial management requires central coordination (rather than competition
between Regions); and that the Regions simply do not have the technical expertise or capacity to
develop their oil industries independently. See eg Kamil Mhaidi et al (12 signatories), Open letter
on the Oil and Gas wealth in the Draft Iraqi Constitution, Baghdad 18/10/2005, http://www.
iragqrevenuewatch.org/reading/101805.pdf (last accessed 21 May 2008) Also Tariq Shafig, ‘Iraq’s
Petroleum Law: Politicized Management Vis-a-Vis Optimal Resource Management”, Middle East
Economic Survey, VOL. XLIX, No 18, 30 April 2007, http://www.mees.com/postedarticles/oped/
v50n18-50D01.htm (last accessed 21 May 2008)
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over oil facilities and infrastructure could further divide the country, and generate
new conflicts (this is discussed in Part IV, below).

After a Federal Oil Law was drafted in July 2006, the following six months were
spent in disputes about the degree of regional versus central control over the oil
industry.

Like most of Iraqi politics, the issue was eventually resolved through what
Iraqis call muhasasa (horse-trading between leaders of political parties), and by
postponing another fight until later.

In February 2007, the Iraqi Cabinet approved a draft oil law,"* in which regions
would negotiate and initially sign contracts, subject to approval by a new Federal
Oil and Gas Council (FOGC). Along with four Federal Ministers and the
head of the Central Bank, the Council would comprise representatives of the
regions (although it is not specified who would appoint them), of important oil
companies (not listed) and three 